beyond the role envisioned by the drafters of the statute. Cases, once centralized, have not been remanded to their original districts at the completion of pretrial proceedings, and transfer for the limited purpose of pretrial proceedings has become functionally equivalent to transfer for all purposes, including trial on substantive legal issues. 7 These interrelated developments have greatly altered the nature of a section 1407 transfer and necessitate reevaluation of the role of the Judicial Panel in terms of the actual consequences of pretrial transfer.
This comment will explore the first four years of transferee court activity under section 1407. The central focus will be on the current practices and procedures adopted by transferee judges, their increasing authority over pretrial proceedings, and their attempts to extend the advantages of multidistrict transfer beyond the pretrial stage. Finally, proposals for modification of the statute will be suggested to help effectuate its underlying purposes.
I. ACTIVITY OF THE JUDICIAL PANEL

A. The Statutory Requirements
Section 1407(a) provides:
When civil actions involving one or more common questions of fact are pending in different districts, such actions may be transferred to any district for coordinated or consolidated pretrial proceedings. Such transfers shall be made by the judicial panel on multidistrict litigation authorized by this section upon its determination that transfers for such proceedings will be for the convenience of parties and witnesses and will promote the just and efficient conduct of such actions. 8 The Judicial Panel consists of seven federal court of appeals and district court judges appointed by the Chief Justice of the United States. 9 In any action in which transfer might be appropriate, the Panel, on its own motion or that of any party, conducts hearings in which all parties subject to transfer may participate.' 0 On the record made at the hearing, the Panel may order transfer of multidistrict cases to any district for coordinated or consolidated pretrial proceedings. 1 It assigns the litigation to a single transferee judge, who conducts all pretrial procedures, including discovery and the taking of depositions. After pretrial proceedings are completed, each action not previously terminated in the transferee court must be remanded to the district from which it was transferred.' 2 Section 1407 makes transfer possible without regard to venue.' 3 Comparison with preexisting change-of-venue provisions under section 140414 reveals the flexibility of multidistrict transfer. Although section 1404(a) allows transfer of actions for all purposes, including trial, to a district better suited to handle them, not all related cases can be transferred, 15 and there is no provision for coordinated management of transfer decisions. Section 1407 thus extends transfer to a broader range of cases, but for a more restricted purpose; it gives the judiciary an additional method of dealing with multiple litigation where complete consolidation for both pretrial proceedings and trial is either impossible or undesirable.
B. Benefits and Costs of Pretrial Transfer
The primary objective of the Judicial Panel in applying section 1407 is the efficient employment of limited judicial resources. 16 Transfer of 11 Id. Review of orders to transfer is by extraordinary writ and must be filed in the court of appeals having jurisdiction over the transferee court. Id. § 1407(e). In no reported case has this procedure been employed.
12 Id. § 1407(a). The Judicial Panel also prescribes rules for the conduct of its business. 28 U.S.C. § 1407(g) (1970) exempts government antitrust actions seeking injunctive or other equitable relief from pretrial transfer; however, this section does not exclude transfer of government damage suits, in which the government in effect stands in the shoes of a private party. S. REP. No. 454, supra note 2, at 6. Private litigants often recognize the primacy of the government claim and agree to transfer of their cases to the district in which the government filed its action for pretrial proceedings. See In re Alsco-Harvard Fraud Litigation, 325 F. Supp 1289 (1971) .
15 Hoffman v. Blaski, 363 U.S. 335 (1960) , restricts transfers under section 1404(a) to districts in which the action could originally have been brought.
16 Levy, supra note 6, at 49. Actions will not be transferred when discovery is proceeding with a minimal degree of judicial supervision, despite their multidistrict character and [39:588 all related cases to one district court results in a significant savings in judicial manpower by eliminating the duplication of effort inherent in simultaneous consideration of identical problems by several district court judges. The man-hours thus conserved are available to reduce docket congestion in the transferor districts.
An alternate aim of section 1407 is to eliminate the potential for conflicting contemporaneous pretrial rulings by district courts in related civil actions. 1 To accomplish this purpose, appeals from transferee court decisions must be filed in the court of appeals for the transferee district rather than in those of the transferor districts;1 8 a multiplicity of review proceedings is thereby avoided and the possibility of conflicting appellate rulings minimized."
Although designed primarily to achieve efficient judicial administration, section 1407 also requires that transfer serve the convenience of the parties and witnesses. 20 Among the benefits accruing to the parties, the most significant is the reduction in the costs of prosecuting or defending actions. Multiple, uncoordinated pretrial litigation in separate districts entails exorbitant expenditures of time and resources in sequential resolution of identical problems. Under section 1407 transfer, these litigation expenses are normally reduced through efficient judicial decision making, elimination of duplicative discovery, and prevention of the presence of common questions of fact. See, e.g., In re Photocopy Paper, 305 F. Supp 19 Conservation of judicial resources is also promoted by the selection of the transferee district; the Judicial Panel frequently transfers multidistrict cases to a judge already familiar with the factual and legal problems in the litigation because of his previous experience with one or more of the related actions. E.g., In re Carrom Trademark Litigation, 322 F. Supp [t]he main purpose of transfer for consolidation or coordination of pretrial proceedings is to promote the ends of efficient justice, but the convenience of parties and witnesses should also be a factor in determining whether such transfer should be made. Although implicit in the bill, as introduced, this amendment makes it clear that the convenience of parties and witnesses shall be weighed as a factor in determining whether transfer should be made. S. Rn,. No. 454, supra note 2, at 2. inconsistent trial court and appellate decision . 21 Although certain parties may incur additional expenses if their cases are transferred, these costs are usually limited to travel by their attorneys to the transferee district for pretrial conferences 22 and pale into insignificance beside the overall savings from and convenience of centralized pretrial proceedings. 23 An additional savings to the parties is achieved through the appointment by the transferee judge of liaison counsel for each side in order to conductthe routine paperwork and minutiae of pretrial proceedings. 24 This procedure not only minimizes the cost of the litigation, but also allows parties with few resources to be fully represented by counsel after transfer. 2 5 The primary disadvantage of section 1407 transfer is that it deprives plaintiffs of the right to conduct pretrial proceedings in any district in which they could have brought an action and forces defendants to lidgate in a district in which the could not have been sued. 26 The parties' 21 For the parties as a group, centralized discovery results in shared costs for common information and more immediate access to the witnesses and documents of the other side.
Centrally conducted deposition taking, for example, eliminates delay ensuing from individual interrogation of the same deponent. In the Plumbing Fixtures litigation, thirtyfour lawyers required twenty-three days to take the deposition of one witness. Wall Street Journal, Jan. 18, 1972, at 13, col. 2 (Midwest ed.). Separate deposition taking by each of more than three hundred plaintiffs would have produced intolerable delay in the completion of pretrial proceedings. For similar experience in the electrical equipment cases, see 26 See Comment, Pre-Trial Consolidation in Complex Federal Multi-District Litigation, supra note 8, at 445. Another possible source of inconvenience and inefficiency is the poten-rights, however, are protected upon transfer. The transferee court must apply the substantive law of the transferor district in each case; and the plaintiffs' choice-of-law preference among districts, especially with regard to wrongful death damage limitations, is respected. 27 When the interests of the parties conflict, the dispute before the Judicial Panel often concerns the selection of the proper transferee district rather than the appropriateness of pretrial transfer. 28 In making its decision, the Panel must weigh the comparative advantages of potentiall transferee forums and determine which will be most convenient for the aggregate of the parties. 20 The Panel frequently transfers cases to the district in which discovery has advanced furthest" or in which the most complete store of documents is available. 31 In selecting the transferee district, the Judicial Panel has realized that many factors serving the interests of the parties also promote judicial. efficiency. The status of the prospective transferee court's docket is particularly important, 32 since both the parties and the judiciary want to avoid assignment of the litigation to an already heavily burdened judge. tial for delay in the disposition of cases by untimely entry of a transfer order. Because trial would be delayed, the Judicial Panel will not transfer a case in which pretrial proceedings are nearly complete. E.g., In re Concrete Pipe, 297 F. Supp When, as often occurs, no judge in the district most appropriate for pretrial proceedings is able to support a substantial addition to his case load, section 1407(b) permits the Panel to assign a judge to the transferee district on a temporary basis. 33 This procedure allows optimal use of judicial resources to expedite disposition of the cases; judges and cases can be transferred throughout the country to conduct pretrial proceedings in the most expeditious manner. 34 Transfer does not, of course, necessarily serve the interests of justice, efficiency, and convenience of the parties simply because common questions of fact are present. 35 The crucial question remains whether the economies of transfer outweigh the resulting inconvenience to the parties. 3 6 The Judicial Panel must decide whether transfer will serve the 83 28 U.S.C. § 1407(b) (1970) . 34 The Chief Justice has made eight intercircuit assignments under 28 U.S.C. § 292(d) (1970) and one under 28 U.S.C. § 294(d) (1970) (In re Cross-Florida Barge Canal Litigation, 329 F. Supp. 543 (J.P.M.L. 1971)); manpower has been transferred from less congested circuits to those with substantial docket delays. The Second Circuit has had outside transferee judges assigned three times, and the District of Columbia, First, Third, Fifth, Ninth, and Tenth Circuits have had one judge assigned to each.
The intracircuit assignment under 28 US.C. § 292(b) (1970) has been used five times, all but once to transfer manpower from the less congested districts of the Ninth Circuit to the Northern District of California, which has been laboring under a substantial backload. The exception is In re Silver Bridge Disaster, 311 F. Supp . 35 According to the legislative history, section 1407 was not to be used where only two or three cases were pending in different districts, since in such a situation there was no need for centralized judicial management. H.R. Ran. No. 1180, supra note 17, at 4; S. REP. No. 454, supra note 2, at 4. Transfer was denied on this basis in In re Scotch Whiskey, 299 F. Supp 36 A dispute has arisen within the Panel, for example, on the substantiality of common factual questions sufficient to justify transfer. The Panel has transferred several dockets of patent infringement cases in which the defendants have challenged the validity of the patent. The majority has found that the common factual question of patent validity alone justifies transfer, but the dissenters argue that the essential question in the cases is patent [39:588
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overall convenience of all parties to the litigation. 1 7 In balancing these interests, the transfer order often relies on the transferee court's ability to resolve the complex problems posed by wholesale transfer of cases with conflicting legal theories and discovery demands. The effectiveness of section 1407 must, therefore, depend on the extent to which transferee courts have been able to conduct transferred litigation economically and efficiently.
II. AcrWTy OF TRANSFEREE COURTS
Section 1407(a), as noted, provides that related multidistrict civil actions may be transferred to any district for coordinated or consolidated pretrial proceedings. The House Report defines pretrial proceedings as "the practice and procedure which precede the trial of an action." 3 8 Although the term obviously encompasses deposition and discovery, the extent to which it includes the power to rule on questions of law has been challenged by some judges. 3 9 The House Report states, however, that the transferee judge shall have the same power as any other district judge to make dispositive legal rulings. 40 The Judicial Panel has simiinfringement, which is more suited to local discovery in the districts in which the actions were brought. See In re Embro Patent Infringement Litigation, 328 F. Supp Section 1407 does not authorize the severance of questions of law, but requires that they be transferred to the transferee court. In re Revenue Properties Co., 333 F. Supp 
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larly noted that pretrial, as an adjective, describes all judicial proceedings before trial, 41 including motions to dismiss and motions for summary judgment. 42 Nevertheless, Congress perceived the power to make legal rulings only as an adjunct to the discovery process, a practical necessity if factual discovery was to be accomplished. 43 The activity of transferee courts under section 1407 demonstrates the erosion of this principle.
A. Discovery
Control of discovery proceedings is the essence of the transferee judge's role, and his powers in this area are comprehensive. Although the Federal Rules of Civil Procedure anticipate that discovery will be directed by the parties, the Manual for Complex and Multidistrict Litigation," published by the Co-ordinating Committee as a guide to transferee judges, recommends strict judicial supervision of all aspects of pretrial proceedings. 45 The Judicial Panel leaves the resolution of conflicting demands of the parties to the discretion of the transferee judge, 47 who, by virtue of his day-to-day contact with the litigation, is in the best position to determine the most just and efficient method of conducting discovery. 4 The Panel also will not hesitate to assign cases involving different legal questions but common factual bases to a single judge for coordinated or consolidated pretrial proceedings. 4 9 The transferee judge can decide which issues are subject to consolidated discovery"° and determine the best procedure for scheduling noncommon discovery. 51 By this method, he can prevent the more complex discovery issues from engulfing and impeding the development of other cases. 52 Without interfering with the transferee judge's discretionary author- 50 Coordinated pretrial proceedings are appropriate where the transferred cases include two or more distinct groups of cases with potential conflicts of interest or conflicts in discovery objectives but with substantial common questions of fact. The transferee judge can consolidate the proceedings within each group and determine the degree of common discovery appropriate between the groups. The Panel will not attempt to anticipate the degree of coordination or consolidation that may be desirable in transferred cases. ity, the Judicial Panel keeps informed of the progress of pretrial proceedings. The Panel does not serve as a court of appeals for decisions of the transferee courts, 53 but does exercise some supervision over the handling of pretrial proceedings to insure that they are carried out justly and efficiently. 4 The Panel also conducts meetings to inform transferee judges of the experience of other districts and to assist them in dealing with the unique pretrial problems posed by multidistrict transfer. 5
B. Venue and Jurisdictional Problems
The authority to effect a section 1407 transfer is not vitiated by either lack of proper service, lack of notice of the transfer hearing, or improperly laid venue in the transferor district. 56 In the Children's Book litigation, 57 for example, the Judicial Panel held that it could transfer a case even if some named codefendants had been neither served with process nor given notice of the transfer hearing. Since transfers under both section 1404(a) and section 1406(a)5 8 may be made without personal jurisdiction over the codefendant, 9 the Panel concluded that Congress intended section 1407 to operate similarly. To restrict transfer to cases in which all defendants have been served would, according to the Panel, frustrate centralized pretrial management without meaningfully advancing any other substantial interest. 0 0 Moreover, a transfer under section 1407 would not eliminate the requirement that proper service 
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Experience of Transferee Courts must be made on each defendant. Even if a party were served after transfer, he might still raise any motions available to a party served before transfer, including motions to quash service or to dismiss for want of jurisdiction. Although it was initially unclear in which forum such motions should be made, transferee courts have since routinely considered them. 61 Subsequent decisions of transferee courts demonstrate that violation of technical venue and service requirements will not normally prevent a party's inclusion in centralized pretrial proceedings. In the Children's Books litigation, 62 the defendants brought motions in the transferee court to quash service of process and to dismiss for improper venue. Although the court held that venue was improper as to some defendants, it did not dismiss the actions, but instead severed them from the main body of the litigation and announced that it would exercise its authority under section 1406(a) to transfer them to a district of proper venue after pretrial proceedings were completed.
One of the factors influencing transferee courts in denying motions to dismiss for improper venue is that dismissal or transfer to a proper district before the completion of pretrial proceedings will usually result in immediate retransfer of the actions to the transferee district as "tagalong" cases. In Maricopa County v. American Petrofina, Inc., 63 the transferee court refused to quash defective service, despite the fact that the summons was unsigned, undated, and unsealed. The court noted that upon dismissal the plaintiffs could always obtain a valid service, and the action would then be retransferred, gaining the defendant nothing but time. Discovery would meanwhile be going forward in all other cases; and to the extent that related cases were not included in pretrial proceedings, the benefits of coordination or consolidation would be diminished. The court therefore held the defendant estopped from asserting that service was improper. 
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Jurisdictional defects, as opposed to technically improper service, notice, or venue, remain a major exception to the transferee courts' broad inclusionary policy. Since section 1407 did not expand the territorial limits of effective service, 65 a party not subject to the jurisdiction of the transferor court but amenable to service in the transferee district may not be joined to an action by service in the transferee district after transfer. In Allegheny Airlines, Inc. v. LeMay, 6 6 a third-party complaint against a party not subject to suit in the transferor court was dismissed for want of personal jurisdiction, even though the party could have been served in the transferee district. Save for this limitation, however, transferee courts are very reluctant to delay pretrial proceedings in any case that will eventually be subject to transfer.
C. Injunctive Relief
Although the transferee court can grant injunctive relief as part of normal pretrial proceedings, 6 7 a motion for a preliminary injunction could involve substantial discovery and upset the pretrial schedule adopted at the pretrial conferences. 68 The transferee judge, controlling the entire litigation, will not issue an injunction unless it would not interfere with the rights of other parties to coordinated or consolidated pretrial proceedings. 69
D. Settlements
Multidistrict litigation may be teminated by settlement in the transferee court, and widespread settlement activity has taken place under the supervision of transferee judges. 7 0 Negotiated settlements of litigation involving class action claims, however, have proved very difficult to administer. Transferee judges have had to determine appropriate class definitions, adequate class representatives, and proper notice and exclusion procedures; ultimately, they have had to approve the fairness of the compromise agreement, weighing the difficulty of prevailing on the merits at trial against the size of the award. 1 After final approval of the settlement, the transferee judge must retain jurisdiction to supervise distribution of the fund to class members, proof of claims, and determination of expenses and legal fees. 72 Only upon resolution of these problems will the court enter final judgment for the defendants and dismiss the actions.
E. Dismissal and Summary Judgment
As authorized by the Judicial Panel's rule 15(d), transferee courts routinely consider motions to dismiss transferred cases. 73 Since such motions are usually considered before trial, they constitute pretrial proceedings within the jurisdiction of the transferee judge.
Although pretrial transfer is based on the existence of common questions of fact, transferee courts frequently resolve common questions of law by summary judgment. 7 4 The legislative history of section 1407 clearly empowers transferee judges to exercise the summary judgment power, 75 74 E.g., In re Antibiotic Antitrust Actions, 333 F. Supp. 313 (S.D.N.Y. 1971) ; In re Antibiotic Antitrust Actions, 333 F. Supp. 310 (S.D.N.Y. 1971) ; Jack Winter, Inc. v. Koratron Co., 329 F. Supp. 211 (N.D. Cal. 1971) ; Jack Winter, Inc. v. Koratron Co., 327 F. Supp. 206 (N.D. Cal. 1971) 
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feree court's ability to conduct discovery effectively. 7 6 Since the actions would be remanded to transferor courts for trial on the issues defined in pretrial proceedings, 77 it was the function of the transferee judge to create a body of facts on which the transferor judges could eventually base their determinations of the legal issues. 7 8 Threshold legal questions, therefore, had to be disposed of early in pretrial proceedings so that the scope of discovery would be narrowed. 79 By insisting on the remand of transferred cases, the drafters of section 1407 demonstrated that they never intended transferee judges to exercise the summary judgment power after completion of pretrial discovery. Yet in several recent cases, transferee judges have assumed the power to so rule. 80 In disposing of the litigation in this fashion, transferee courts arguably preempt the function the drafters envisioned for transferor courts. 81 The narrow statutory language does not, however, explicitly prevent the exercise of this power, since until the cases are actually remanded, transferee judges may consider any pretrial motions, including those for summary judgment. Moreover, a broad summary judgment power for transferee courts is consistent with the purpose of section 1407 to provide a mechanism for more efficient disposition of related multidistrict cases. If no genuine disputed issues of fact exist, it would be wasteful of judicial resources for the transferee court to remand the cases to scattered transferor courts, enabling judges unfamiliar with the litigation to rule independently on identical questions of law. Conflicting decisions on remand, moreover, would defeat the consistency achieved by pretrial transfer. The transferee court is the most practical forum for resolving these questions, and a broad summary judgment power provides the best method for disposing of the litigation.
Similar considerations of efficiency have influenced the Judicial Panel to transfer multidistrict cases sharing common questions of law where decision of threshold legal issues coulddispose of the litigation 76 See note 43 supra, in which the power to make legal rulings is discussed in terms of its indispensability for the efficient conduct of pretrial proceedings. [39:588
Experience of Transferee Courts without extensive discovery. 8 2 Although the statutory criterion is literally satisfied by the presence of common factual questions, the factual issues often serve as a pretext for the resolution of common legal questions . 3 Actions sharing only common legal questions were not thought by the drafters to require the same intensive pretrial discovery and the same need for consultation and communication among district judges and were specifically exempted from section 1407 transfer. 8 4 The Panel's rationale, however, that transfer of these cases permits optimal use of judicial manpower and serves the interest of the parties by eliminating separate resolution of identical motions, 5 is consistent with the broad purpose of section 1407.
F. Class Action Claims
The most difficult function of the transferee judge is the resolution of conflicting class action claims. Independent consideration of class definitions and representation would pose the most serious threat of conflicting contemporaneous district court rulings, and failure to consolidate for pretrial proceedings would create the overload in the district courts that section 1407 was designed to avert. 86 The 
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actions, not parts thereof; by withholding the power to separate issues from the Panel, its drafters required that transferee courts decide class action claims. 8 9 The overlap between claims and the classes attempting to assert them requires constant judicial scrutiny to prevent the possibility of inconsistent rulings and recoveries. 0 With all claims pending before a single judge, the litigation can more easily be amalgamated into manageable units and disposed of in an orderly fashion. 9 1 The transferee judge can choose among competing classes and among potential representatives to insure that all maintainable claims and eligible classes participate in the ultimate trial. His restructuring of the disjointed actions into what can be termed a "super class action" may be the only form in which the litigation can be handled by the judicial system. The pressure for transferee court disposition of these cases and the prevention of their atomization through remand is overwhelming 2 The creation of an orderly scheme for resolution of claims militates against their dismemberment and piecemeal consideration. 93 The best illustration of the indispensability of multidistrict transfer and the awesome burden faced by transferee judges is the Antibiotic plexities of overlapping class allegations be left to the voluntary cooperation of the parties. 91 Conflicting class action claims constitute a substantial proportion of the litigation handled by transferee judges and are heavily concentrated in the antitrust and securities areas. While the statute was not drafted exclusively to deal with these areas, the efficiencies of pretrial transfer appear greatest therein, since discovery is more complex and extended.
Twenty-two of the fifty-three transferred dockets, including seven of eight securities cases and fourteen of nineteen antitrust cases, involve class action claims. The patent and disaster areas are not usually suited for the maintenance of class actions. But see text at note 127 infra.
92 In no reported cases have class action claims been remanded to the transferor courts for trial.
93 Transferee courts have decided the following issues in cases involving class action claims:
Inclusion of parties within previously determined classes: E.g., In re Antibiotic Antitrust Actions, 338 F. Supp 
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Experience of Transferee Courts Drugs litigation."-Multiple civil treble damage suits were filed following a successful criminal prosecution in which the defendant antibiotic drug manufacturers were convicted of conspiracy to fix prices and to exclude competitors in violation of the Sherman Act. 95 The Judicial Panel transferred over three hundred such actions, including many class action claims, to the Southern District of New York." 6 While discovery proceeded, sixty-six governmental bodies, suing as class representatives of state and county hospitals and the consuming public, accepted the defendants' initial settlement offer 9 7 The transferee judge approved the $100 million damage agreement as fair and equitable and established temporary classes of participating states, hospitals, and retail purchasers to share in its distribution. Jurisdiction was reserved to oversee administration of the fund. Similar agreements amounting to $32.5 million were subsequently reached with nineteen private hospitals, also suing as class representatives." Since the task of administering these agreements and directing ongoing discovery in the nonsettling cases was too burdensome for one man, the Panel assigned the latter cases to another judge for completion of pretrial proceedings. 99 The new transferee judge subsequently established nonsettling government entity classes and retail consumer classes, 100 approved and ordered distribution of notice and exclusion forms, and decided several critical questions involving the tolling of the statute of limitations and the remoteness of certain claims. 10 1 He finally concluded that the overlap between classes and the possibility of inconsistent recoveries could be resolved only through a planned sequence of trials, 1 0 2 thus illustrating the impossibility of fully resolving all conflicting claims even in consolidated pretrial proceedings. Without such proceedings, however, even partial resolution of these problems could not have been accomplished without chaotic, inconsistent decisions. The experience of the Antibiotic Drugs cases indicates why pretrial transfer of class action claims is a valuable, albeit often incomplete, attempt to conduct multidistrict litigation efficiently and expeditiously. issues in the litigation. Although this objective may be desirable in some cases, the procedures currently employed have proven unsatisfactory. Of the methods available, the most direct is by summary judgment where there are no disputed issues of fact. 117 Another possible procedure is transfer of cases under section 1404(a) to the transferee judge's regular docket for trial. 1 1s This method, however, is of only limited utility, since consolidation is impossible for actions that could not have been brought originally in the transferee district. 119 A third method for deciding substantive issues is through consent of the parties. Since trial on a threshold legal issue can be held in a case originally commenced in the transferee court, the result of that trial could be made binding on the parties in the transferred cases by stipulation. 120 This technique proved successful in the Butterfield Patent litigation. 121 After completion of discovery in all cases, many defendants whose actions had been transferred for pretrial proceedings consented to having their cases tried by the transferee judge on the narrow issue of patent validity. The patent was declared invalid, terminating the litigation for consenting parties and establishing a strong precedent for the other pending cases. Also, in the Santa Monica Air Crash litigation,' 122 counsel in the transferred cases agreed to consolidated trial before the transferee judge; the defendant aircraft manufacturer was found not to have been negligent, and the litigation was terminated.
A fourth method of disposition involves an intercircuit assignment of the transferee judge to the transferor districts to try cases remanded there. In the CBS Color Tube Patent litigation, 1 2 3 the Panel concluded that it would be possible to assign the transferee judge temporarily under section 292(c) 124 to any district in which a trial must be held.
This device was used in the Antibiotic Antitrust Actions; 125 the transferee judge was assigned to the Northern District of California for the purpose of trying the cases originally commenced in that district.
These final two devices, stipulation and intercircuit assignment, also have serious limitations. Consent of all parties to trial in the transferee district cannot always be obtained, and, as in the Butterfield Patent litigation, a substantial number of parties may refuse to join. 126 Intercircuit transfers, on the other hand, are time-consuming and administratively burdensome. If they were widely used, the transferee judge would become a nationwide circuit rider, unable to supervise his normal docket of cases.
Whatever their effectiveness, these judicially devised methods of consolidation represent attempts to continue the efficiencies of centralized management past the completion of pretrial proceedings. The practical effect of these procedures is to permit trial of common issues in multidistrict cases as if the litigation were a class action.1 2 7 The resources and expertise of the parties can be pooled for more vigorous prosecution of the disputed issues of law and fact, but with substantial time and cost savings to all parties.
Transferee judges have failed, however, in their attempts to create a mechanism to achieve the benefits of consolidated trial wherever concentration past the pretrial stage is desirable. What is required, therefore, is amendment of the statute to so provide. The two primary questions to be resolved in designing this modification are in which cases consolidated trial is appropriate and what method should be used to effectuate their consolidation.
B. The Appropriateness of Consolidated Trial
Although trial on issues common to all cases can produce time and cost benefits similar to those accruing from coordinated or consolidated pretrial proceedings, transfer for trial would not always be desirable in 12S In re Antibiotic Antitrust Actions, 333 F. Supp. 299, 301 (S.D.N.Y. 1971) . 126 This was one of the strongest reasons put forth at the Senate hearings in justification of the creation of mandatory pretrial transfers. The same argument would apply to transfer for trial purposes. See Hearings on S. 3815, supra note 21, at 28 (testimony of Charles A. Bane).
127 "The cases tried (after transfer] will be tried in the same manner as a class action. The plaintiffs' attorneys will determine which of them will try the case. For purposes of trial, the court considers the appearance of an attorney in one case as an appearance in all cases." In re Hanover, N.H. Air Crash Disaster, MDL Docket No. 43 (D.N.H., filed June 3,  1971) . But see Hobbs v. Northeast Airlines, Inc., 50 F.R.D. 76 (E.D. Pa. 1970) , in which a transferor judge had already ruled that these mass tort wrongful damage claims were not suitable for treatment as a class action. The effect of the transferee court ruling was to allow trial of these claims as a class action, but only with respect to the issue of liability.
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The University of Chicago Law Review all cases in which pretrial transfer is appropriate. Certain issues, such as individual damages, can best be tried in the transferor district, where most witnesses and evidence are readily available. 12 Moreover, separate trials on multiple individual damage claims in the transferee court would be likely to impose a heavy burden on the transferee judge and impair his capacity to try other litigation. 129 In cases involving common disasters, for example, although the question of liability can usually be resolved on a consolidated basis, it is more practical to remand each case to the transferor district for trial on the individual damage claimsY.3 0 Since most evidence relevant to the deceased's earnings potential and life expectancy is located in that district, the inconvenience and expense of travel for witnesses are avoided. This technique was adopted in the Hanover Air Crash litigation, 18 1 in which the transferee judge transferred the cases consolidated for pretrial purposes to his own docket under section 1404(a) for trial, but only on the question of liability. The question of damages was explicitly reserved for local discovery and trial in the transferor courts after remand.3 82 Even if there is a common factual background, the legal claims of the parties may be so incompatible that it would be impossible to coordinate the cases past the initial stages of discovery. 83 In these situations, the cases might be separated into manageable categories and set for trial independently; after pretrial proceedings, they could be transferred to the appropriate districts for trial. 8 4 The mere fact that actions were transferred for coordinated or consolidated pretrial proceedings does not conclusively determine that they should be tried in a consolidated fashion. 135 Subsequent separation and transfer will insure that the actions are tried justly and efficiently, but without sacrificing the convenience of the parties to the litigation.
C. A Statutory Proposal
If transfer of multidistrict litigation for purposes of trial is to be permitted, it must necessarily be without regard to venue in order that all related cases might be consolidated for trial if efficiency so demanded. A single decision maker must determine the propriety of transfer in such cases. The Judicial Panel could make such a decision, either as part of its order after the initial transfer hearing or at the completion of pretrial proceedings. The transferee judge, however, could make a more precise evaluation of the problems revealed in the litigation; at the completion of pretrial proceedings, he could more accurately determine the degree of subsequent consolidation that would be most just and efficient, considering both the convenience of the parties and the economies to the judiciary. Specifically, he could determine how much of a burden consolidated trial would be on his responsibilities in his own district. If consolidated trial were not appropriate, he could then remand the cases to their original districts according to the present statutory mechanism. This two-level transfer scheme thus permits initial consideration of the desirability of pretrial transfer by the Judicial Panel, but requires subsequent evaluation of the benefits obtainable from consolidated trial in the light of problems arising during pretrial proceedings.
The House Report noted that section 1407 was drafted so that it could easily be amended to provide for coordinating or consolidating cases for trial as well as pretrial proceedings, if experience so suggested.1 36 Pretrial transfer generates great savings in time and expense, but, as transferee judges have intuitively recognized in going beyond the intent of the present law, dramatic efficiencies in judicial administration can often be realized through further consolidation for trial. The Multidistrict Litigation Act should be amended to provide a coherent and workable mechanism to replace the tentative efforts of transferee courts to extend the principles of centralized practice beyond the pretrial stage.
John F. Cooney
135 In some cases, however, the Panel selects the transferee district best able to serve as the trial forum. In re Yam Processing Patent Validity Litigation, 341 F. Supp 
